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(1) The sponsor’s procurement system is
not in compliance with one or more signifi-
cant aspects of Attachment O of OMB Cir-
cular A-102 or with the standards of this ap-
pendix.

(2) The procurement is expected to exceed
$10,000 and is to be awarded without competi-
tion or only one bid or offer is received in re-
sponse to solicitation.

(3) The procurement is expected to exceed
$10,000 and specifies a ‘‘brand name’’ product.

(c) The FAA may require pre-award review
and approval of a sponsor’s proposed con-
tract under any of the following cir-
cumstances:

(1) The sponsor’s procurement system has
not yet been reviewed by the FAA for com-
pliance with OMB Circular A-102 and this ap-
pendix.

(2) The sponsor has requested pre-award as-
sistance.

(3) The proposal is for automatic data proc-
essing in accordance with paragraph C1 of
Attachment B to Federal Management Cir-
cular 744 (39 FR 27133; 43 FR 50977).

(4) The proposal is one of a series with the
same firm.

(5) The proposal is to be performed outside
the recipient’s established procurement sys-
tem or office.

(6) The proposal is for construction and is
to be awarded through the negotiation pro-
curement method or without competition.

14. Force account work. Before undertaking
any force account construction work, the
sponsor (or any public agency acting as
agent for the sponsor) must obtain the writ-
ten consent of the Administrator through
the appropriate FAA office. In requesting
that consent, the sponsor must submit—

(a) Adequate plans and specifications show-
ing the nature and extent of the construc-
tion work to be performed under that force
account;

(b) A schedule of the proposed construction
and of the construction equipment that will
be available for the project;

(c) Assurance that adequate labor, mate-
rial, equipment, engineering personnel, as
well as supervisory and inspection personnel
as required by this appendix, will be pro-
vided; and

(d) A detailed estimate of the cost of the
work, broken down for each class of costs in-
volved, such as labor, materials, rental of
equipment, and other pertinent items of
cost.

15. Each sponsor shall—

(a) Include the equal opportunity clause re-
quired by 41 CFR 60-1.4(b) in each nonexempt
construction contract and subcontract;

(b) Prior to the award of each nonexempt
contract, require each prime contractor and
subcontractor to submit the certification re-
quired by 41 CFR 60-1.8(b);

(c) Include the Notice of Requirement for
Affirmative Action to Ensure Equal Employ-
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ment Opportunity (Executive Order 11246) re-
quired by 41 CFR 60-4.2 in all solicitations
for offers and bids on each nonexempt con-
struction contract and subcontract;

(d) Include the Standard Federal Equal
Employment Opportunity Construction Con-
tract Specifications (Executive Order 11246)
required by 41 CFR 60-4.3(a) in each non-
exempt construction contract and sub-
contract.

16. Exceptions. (a) Paragraphs 1 through 5
and paragraphs 9 through 13 of this section
do not apply to contracts with the owners of
airport hazards, buildings, pipelines,
powerlines, or other structures or facilities,
for installing, extending, changing, remov-
ing, or relocating any of those structures or
facilities. However, the sponsor must obtain
the approval of the appropriate FAA office
before entering into such a contract.

(b) Any oral or written agreement or un-
derstanding between a sponsor and another
public agency that is not a sponsor of the
project, under which that public agency un-
dertakes construction work for or as agent
of the sponsor, is not considered to be a con-
struction contract for the purposes of this
appendix.

[Doc. No. 19430, 45 FR 34796, May 22, 1980]

APPENDIX D TO PART 152—ASSURANCES

There is set forth below the assurances
that the sponsor or planning agency must
submit with its application in accordance
with §§152.111 or 152.113, as applicable.

1. General Assurance

Each applicant for an airport development
grant or an airport planning grant shall sub-
mit the following assurance:

The applicant hereby assures and certifies
that it will comply with the regulations,
policies, guidelines, and requirements, in-
cluding Office of Management and Budget
Circulars No. A-95 (41 FR 2052), A-102 (42 FR
45828), and FMC 744 (39 FR 27133; as amended
by 43 FR 50977), as they relate to the applica-
tion, acceptance, and use of Federal funds for
this federally-assisted project.

11. Airport Development

A. Assurances. Each applicant for an air-
port development grant shall submit the fol-
lowing assurances:

1. Authority of applicant. It possesses legal
authority to apply for the grant, and to fi-
nance and construct the proposed facilities;
that a resolution, motion or similar action
has been duly adopted or passed as an official
act of the applicant’s governing body, au-
thorizing the filing of the application, in-
cluding all understandings and assurances
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contained therein, and directing and author-
izing the person identified as the official rep-
resentative of the applicant to act in connec-
tion with the application and to provide such
additional information as may be required.

2. E.O. 11296 and E.O. 11288. 1t will comply
with the provisions of: Executive Order 11296,
relating to evaluation of flood hazards, and
Executive Order 11288, relating to the pre-
vention, control, and abatement of water
pollution.

3. Sufficiency of funds. It will have suffi-
cient funds available to meet the non-Fed-
eral share of the cost for construction
projects. Sufficient funds will be available
when construction is completed to assure ef-
fective operation and maintenance of the fa-
cility for the purposes constructed.

4. Construction. It will obtain approval by
the appropriate Federal agency of the final
working drawings and specifications before
the project is advertised or placed on the
market for bidding; that it will construct the
project, or cause it to be constructed, to
final completion in accordance with the ap-
plication and approved plans and specifica-
tion; that it will submit to the appropriate
Federal agency for prior approval changes
that alter the costs of the project, use of
space, or functional layout; that it will not
enter into a construction contract(s) for the
project or undertake other activities until
the conditions of the construction grant pro-
gram(s) have been met.

5. Supervision, inspection, and reporting. It
will provide and maintain competent and
adequate architectural engineering super-
vision and inspection at the construction
site to insure that the completed work con-
forms with the approved plans and specifica-
tions; that it will furnish progress reports
and such other information as the Federal
grantor agency may require.

6. Operation of facility. It will operate and
maintain the facility in accordance with the
minimum standards as may be required or
prescribed by the applicable Federal, State
and local agencies for the maintenance and
operation of such facilities.

7. Access to records. It will give the grantor
agency and the Comptroller General through
any authorized representative access to and
the right to examine all records, books, pa-
pers, or documents related to the grant.

8. Access for handicapped. 1t will require the
facility to be designed to comply with part
27, Nondiscrimination on the Basis of Handi-
cap in Federallly Assisted Programs and Ac-
tivities Receiving or Benefiting from Federal
Financial Assistance, of the Regulations of
the Office of the Secretary of Transportation
(49 CFR part 27). The applicant will be re-
sponsible for conducting inspections to in-
sure compliance with these specifications by
the contractor.

9. Commencement and completion. It will
cause work on the project to be commenced
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within a reasonable time after receipt of no-
tification from the approving Federal agency
that funds have been approved and that the
project will be prosecuted to completion
with reasonable diligence.

10. Disposition of interest. It will not dispose
of or encumber its title or other interests in
the site and facilities during the period of
Federal interest or while the Government
holds bonds, whichever is the longer.

11. Civil Rights. It will comply with Title VI
of the Civil Rights Act of 1964 (Pub. L. 88-352)
and in accordance with Title VI of that Act,
no person in the United States shall, on the
ground of race, color, or national origin, be
excluded from participation in, be denied the
benefits of, or be otherwise subjected to dis-
crimination under any program or activity
for which the applicant receives Federal fi-
nancial assistance and will immediately
take any measures necessary to effectuate
this agreement. If any real property or struc-
ture thereon is provided or improved with
the aid of Federal financial assistance ex-
tended to the Applicant, this assurance shall
obligate the Applicant, or in the case of any
transfer of such property, any transferee, for
the period during which the real property or
structure is used for a purpose for which the
Federal financial assistance is extended or
for another purpose involving the provision
of similar services or benefits.

12. Private gain. It will establish safeguards
to prohibit employees from using their posi-
tions for a purpose that is or gives the ap-
pearance of being motivated by a desire for
private gain for themselves or others, par-
ticularly those with whom they have family,
business, or other ties.

13. Relocation assistance. It will comply
with the requirements of Title II and Title
III of the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of
1970 (Pub. L. 91-646) which provides for fair
and equitable treatment of persons displaced
as a result of Federal and federally assisted
programs.

14. OMB Circular A-102. It will comply with
all requirements imposed by the Federal
grantor agency concerning special require-
ments of law, program requirements, and
other administrative requirements approved
in accordance with Office of Management
and Budget Circular No. A-102.

15. Hatch Act. It will comply with the pro-
visions of the Hatch Act which limit the po-
litical activity of employees.

16. Federal Fair Labor Standards Act. It will
comply with the minimum wage and max-
imum hours provisions of the Federal Fair
Labor Standards Act, as they apply to hos-
pital and eduational institution employees
of State and local governments.

17. Effective date and duration. These cov-
enants shall become effective upon accept-
ance by the sponsor of an offer of Federal aid
for the Project or any portion thereof, made
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by the FAA and shall constitute a part of the
Grant Agreement thus formed. These cov-
enants shall remain in full force and effect
throughout the useful life of the facilities
developed under this Project, but in any
event not to exceed twenty (20) years from
the date of said acceptance of an offer of
Federal aid for the Project. However, these
limitations on the duration of the covenants
do not apply to the covenant against exclu-
sive rights and real property acquired with
Federal funds. Any breach of these covenants
on the part of the sponsor may result in the
suspension or termination of, or refusal to
grant Federal assistance under, FAA admin-
istered programs, or such other action which
may be necessary to enforce the rights of the
United States under this agreement.

18. Conditions and limitations on airport use.
The Sponsor will operate the Airport as such
for the use and benefit of the public. In fur-
therance of this covenant (but without lim-
iting its general applicability and effect), the
Sponsor specifically agrees that it will keep
the Airport open to all types, kinds, and
classes of aeronautical use on fair and rea-
sonable terms without discrimination be-
tween such types, kinds, and classes. Pro-
vided, that the sponsor may establish such
fair, equal, and not unjustly discriminatory
conditions to be met by all users of the air-
port as may be necessary for the safe and ef-
ficient operation of the Airport; and Provided
further, That the Sponsor may prohibit or
limit any given type, kind, or class of aero-
nautical use of the Airport if such action is
necessary for the safe operation of the Air-
port or necessary to serve the civil aviation
needs of the public.

19. Exclusive right. The Sponsor—

a. Will not grant or permit any exclusive
right forbidden by Section 308(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1349(a)) at
the Airport, or at any other airport now
owned or controlled by it;

b. Agrees that, in furtherance of the policy
of the FAA under this covenant, unless au-
thorized by the Administrator, it will not,
either directly or indirectly, grant or permit
any person, firm or corporation the exclusive
right at the Airport, or at any other airport
now owned or controlled by it, to conduct
any aeronautical activities, including, but
not limited to charter flights, pilot training,
aircraft rental and sightseeing, aerial pho-
tography, crop dusting, aerial advertising
and surveying, air carrier operations, air-
craft sales and services, sale of aviation pe-
troleum products whether or not conducted
in conjunction with other aeronautical ac-
tivity, repair and maintenance of aircraft,
sale of aircraft parts, and any other activi-
ties which because of their direct relation-
ship to the operation of aircraft can be re-
garded as an aeronautical activity.

c. Agrees that it will terminate any exist-
ing exclusive right to engage in the sale of
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gasoline or oil, or both, granted before July
17, 1962, at such an airport, at the earliest re-
newal, cancellation, or expiration date appli-
cable to the agreement that established the
exclusive right; and

d. Agrees that it will terminate any other
exclusive right to conduct an aeronautical
activity now existing at such an airport be-
fore the grant of any assistance under the
Airport and Airway Development Act.

20. Public use and benefit. The Sponsor
agrees that it will operate the Airport for
the use and benefit of the public, on fair and
reasonable terms, and without unjust dis-
crimination. In furtherance of the covenant
(but without limiting its general applica-
bility and effect), the Sponsor specifically
covenants and agrees:

a. That in its operation and the operation
of all facilities on the Airport, neither it nor
any person or organization occupying space
or facilities thereon will discriminate
against any person or class of persons by rea-
son of race, color, creed, or national origin in
the use of any of the facilities provided for
the public on the Airport.

b. That in any agreement, contract, lease
or other arrangement under which a right or
privilege at the Airport is granted to any
person, firm, or corporation to conduct or
engage in any aeronautical activity for fur-
nishing services to the public at the Airport,
the Sponsor will insert and enforce provi-
sions requiring the contractor—

(1) To furnish said service on a fair, equal,
and not unjustly discriminatory basis to all
users thereof, and

(2) To charge fair, reasonable, and not un-
justly discriminatory prices for each unit or
service; Provided, That the contractor may
be allowed to make reasonable and non-
discriminatory discounts, rebates, or other
similar types of price reductions to volume
purchasers.

c¢. That it will not exercise or grant any
right or privilege which would operate to
prevent any person, firm or corporation op-
erating aircraft on the Airport from per-
forming any services on its own aircraft with
its own employees (including, but not lim-
ited to maintenance and repair) that it may
choose to perform.

d. In the event the Sponsor itself exercises
any of the rights and privileges referred to in
subsection b, the services involved will be
provided on the same conditions as would
apply to the furnishing of such services by
contractors or concessionaires of the Spon-
sor under the provisions of such subsection
b.

21. Nonaviation activities. Nothing contained
herein shall be construed to prohibit the
granting or exercise of an exclusive right for
the furnishing of nonaviation products and
supplies or any service of a nonaeronautical
nature or to obligate the Sponsor to furnish
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any particular nonaeronautical service at
the Airport.

22. Operation and maintenance of the airport.
The Sponsor will operate and maintain in a
safe and serviceable condition the Airport
and all facilities thereon and connected
therewith which are necessary to serve the
aeronautical users of the Airport other than
facilities owned or controlled by the United
States, and will not permit any activity
thereon which would interfere with its use
for airport purposes; Provided, That nothing
contained herein shall be construed to re-
quire that the Airport be operated for aero-
nautical uses during temporary periods when
snow, flood, or other climatic conditions
interfere with such operation and mainte-
nance; and Provided further, That nothing
herein shall be construed as requiring the
maintenance, repair, restoration or replace-
ment of any structure or facility which is
substantially damaged or destroyed due to
an act of God or other condition or cir-
cumstance beyond the control of the Spon-
sor. In furtherance of this covenant the spon-
sor will have in effect at all times arrange-
ments for—

a. Operating the airport’s aeronautical fa-
cilities whenever required;

b. Promptly marking and lighting hazards
resulting from airport conditions, including
temporary conditions; and

c. Promptly notifying airmen of any condi-
tion affecting aeronautical use of the Air-
port.

23. Airport Hazards. Insofar as it is within
its power and reasonable, the Sponsor will,
either by the acquisition and retention of
easements or other interests in or rights for
the use of land or airspace or by the adoption
and enforcement of zoning regulations, pre-
vent the construction, erection, alteration,
or growth of any structure, tree, or other ob-
ject in the approach areas of the runways of
the Airport, which would constitute an air-
port hazard.

In addition, the Sponsor will not erect or
permit the erection of any permanent struc-
ture or facility which would interfere mate-
rially with the use, operation, or future de-
velopment of the Airport, in any portion of a
runway approach area in which the Sponsor
has acquired, or hereafter acquires, property
interests permitting it to so control the use
made of the surface of the land.

24. Use of adjacent land. Insofar as it is
within its power and reasonable, the Sponsor
will, either by the acquisition and retention
of easements or other interests in or rights
for the use of land or airspace or by the
adoption and enforcement of zoning regula-
tions, take action to restrict the use of land
adjacent to or in the immediate vicinity of
the Airport to activities and purposes com-
patible with normal airport operations in-
cluding landing and takeoff of aircraft.
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25. Airport layout plan. The Sponsor will
keep up to date at all times an airport lay-
out plan of the Airport showing (1) bound-
aries of the Airport and all proposed addi-
tions thereto, together with the boundaries
of all offsite areas owned or controlled by
the Sponsor for airport purposes, and pro-
posed additions thereto; (2) the location and
nature of all existing and proposed airport
facilities and structures (such as runways,
taxiways, aprons, terminal buildings, hang-
ars and roads), including all proposed exten-
sions and reductions of existing airport fa-
cilities; and (3) the location of all existing
and proposed nonaviation areas and of all ex-
isting improvements thereon. Such airport
layout plan and each amendment, revision,
or modification thereof, shall be subject to
the approval of the FAA, which approval
shall be evidenced by the signature of a duly
authorized representative of the FAA on the
face of the airport layout plan. The Sponsor
will not make or permit any changes or al-
terations in the airport or in any of its fa-
cilities other than in conformity with the
airport layout plan as so approved by the
FAA, if such changes or alterations might
adversely affect the safety, utility, or effi-
ciency of the Airport.

26. Federal use of facilities. All facilities of
the Airport developed with Federal aid and
all those usable for the landing and taking
off of aircraft, will be available to the United
States at all times, without charge, for use
by government aircraft in common with
other aircraft, except that if the use by gov-
ernment aircraft is substantial, a reasonable
share, proportional to such use, of the cost of
operating and maintaining facilities so used,
may be charged. Unless otherwise deter-
mined by the FAA, or otherwise agreed to by
the Sponsor and the using agency, substan-
tial use of an airport by government aircraft
will be considered to exist when operations
of such aircraft are in excess of those which,
in the opinion of the FAA, would unduly
interfere with use of the landing area by
other authorized aircraft, or during any cal-
endar month that—

a. Five (56) or more government aircraft are
regularly based at the airport or on land ad-
jacent thereto; or

b. The total number of movements (count-
ing each landing as a movement and each
takeoff as a movement) of government air-
craft is 300 or more, or the gross accumula-
tive weight of government aircraft using the
Airport (the total movements of government
aircraft multiplied by gross certified weights
of such aircraft) is in excess of five million
pounds.

27. Areas for FAA Use. Whenever so re-
quested by the FAA, the Sponsor will furnish
without cost to the Federal Government, for
construction, operation, and maintenance of
facilities for air traffic control activities, or
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weather reporting activities and communica-
tion activities related to air traffic control,
such areas of land or water, or estate there-
in, or rights in buildings of the Sponsor as
the FAA may consider necessary or desirable
for construction at Federal expense of space
or facilities for such purposes. The approxi-
mate amounts of areas and the nature of the
property interests and/or rights so required
will be set forth in the Grant Agreement re-
lating to the project. Such areas or any por-
tion thereof will be made available as pro-
vided herein within 4 months after receipt of
written requests from the FAA.

28. Fee and rental structure. The airport op-
erator or owner will maintain a fee and rent-
al structure for the facilities and services
being provided the airport users which will
make the Airport as self-sustaining as pos-
sible under the circumstances existing at the
Airport, taking into account such factors as
the volume of traffic and economy of collec-
tion.

29. Reports to FAA. The Sponsor will fur-
nish the FAA with such annual or special
airport financial and operational reports as
may be reasonably requested. Such reports
may be submitted on forms furnished by the
FAA, or may be submitted in such manner as
the Sponsor elects so long as the essential
data are furnished. The Airport and all air-
port records and documents affecting the
Airport, including deeds, leases, operation
and use agreements, regulations, and other
instruments, will be made available of in-
spection and audit by the Secretary and the
Comptroller General of the United States, or
their duly authorized representatives, upon
reasonable request. The Sponsor will furnish
to the FAA or to the General Accounting Of-
fice, upon request, a true copy of any such
document.

30. System of accounting. All project ac-
counts and records will be kept in accord-
ance with a standard system of accounting if
so prescribed by the Secretary.

31. Interfering right. If at any time it is de-
termined by the FAA that there is any out-
standing right or claim of right in or to the
Airport property, other than those set forth
in Part IT of the Application for Federal As-
sistance, the existence of which creates an
undue risk of interference with the operation
of the Airport or the performance of the cov-
enants of this part, the sponsor will acquire,
extinguish, or modify such right or claim of
right in a manner acceptable to the FAA.

32. Performance obligation. The Sponsor will
not enter into any transaction which would
operate to deprive it of any of the rights and
powers necessary to perform any or all of the
covenants made herein, unless by such trans-
action the obligation to perform all such
covenants is assumed by another public
agency found by the FAA to be eligible under
the Act and Regulations to assume such obli-
gations and having the power, authority, and
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financial resources to carry out all such obli-
gations. If an arrangement is made for man-
agement or operation of the Airport by any
agency or person other than the Sponsor or
an employee of the Sponsor, the Sponsor will
reserve sufficient rights and authority to in-
sure that the Airport will be operated and
maintained in accordance with the Act, the
Regulations, and these covenants.

33. Meaning of terms. Unless the context
otherwise requires, all terms used in these
covenants which are defined in the Act and
the Regulations shall have the meanings as-
signed to them therein.

B. Airport Layout Plan Approval. A sponsor
seeking FAA approval of a new or revised
airport layout plan shall submit with the
plan an environmental assessment prepared
in conformance with Appendix 6 of FAA
Order 1050.1C, ‘‘Policies and Procedures for
Considering Environmental Impacts” (45 FR
2244; January 10, 1980) and FAA Order 5050.4
‘““Airport Environmental Handbook” (45 FR
56622; August 25, 1980), if an assessment is re-
quired by Order 5050.4.

1I1. Airport Planning

Each applicant for an airport planning
grant shall submit the assurances numbered
1 (except for the phrase ‘‘and to finance and
construct the proposed facilities’), 7, 9, 11
(except for the last sentence), and 12, 14, 15,
30, and 33 of Part IT of this appendix.

(Airport and Airway Development Act of
1970, as amended (49 U.S.C. 1701 et seq.); sec.
1.47(f)(1) Regulations of the Office of the Sec-
retary of Transportation (49 CFR 1.47(f) (1)))

[Doc. No. 19430, 45 FR 34797, May 22, 1980, as
amended by Amdt. 152-11, 45 FR 56622, Aug.
25, 1980]
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